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RANDY L. WHITE and TAMMY SUE WHITE, Appellants, vs. MANZOOR
TARIQ, M.D., Respondent.

No. ED92149

COURT OF APPEALS OF MISSOURI, EASTERN DISTRICT, DIVISION TWO

2009 Mo. App. LEXIS 1268

September 8, 2009, Filed

NOTICE:

NOT FINAL UNTIL EXPIRATION OF THE
REHEARING PERIOD.

PRIOR HISTORY: [*1]
Appeal from Missouri Circuit Court of Jefferson
County; Honorable Mark T. Stoll, Judge.

CASE SUMMARY::

PROCEDURAL POSTURE: Appédlant claimants
sought review of a judgment from the Circuit Court of
Jefferson  County (Missouri), which dismissed their
medical malpractice action against respondent doctor.

OVERVIEW: Six years dafter filing their origina
medical malpractice action, the claimants voluntarily
dismissed it without prejudice. Within the one-year
savings period provided by Mo. Rev. Sat. § 516.230
(2000), the claimants filed a new petition containing
nearly identical allegations. More than 180 days after
filing their new petition, the claimants submitted a health
care affidavit. The trial court dismissed the action without
prejudice on the doctor's motion because the health care
affidavit was untimely filed under Mo. Rev. Sat. §
538.225 (Cum. Supp. 2005). Because the new petition
was filed after the operative date of amendments to §
538.225 as set forth in Mo. Rev. Sat. § 538.305 (Cum.
Supp. 2005) and the previously dismissed action was a

nullity, the court held that the 2005 amendments were
applicable. In any event, because § 538.225 was a
procedural statute, Mo. Const. art. |, § 13 did not prohibit
its retrospective application. Section 538.225.6 made
dismissal mandatory when a timely affidavit was not
filed. The expiration of the limitations period to file a
new suit did not convert a dismissal without prejudice
under Mo. Sup. Ct. R 67.01 into a dismissal with
prejudice.

OUTCOME: The court affirmed the tria court's
judgment.

L exisNexis(R) Headnotes

Civil Procedure > Dismissals > Involuntary Dismissals
> Motions

Torts > Malpractice & Professional Liability >
Healthcare Providers

[HN1] Mo. Rev. Sat. § 538.225.1 (Cum. Supp. 2005)
requires a plaintiff or plaintiff's attorney to file an
affidavit with the trial court stating that he or she has
obtained a written opinion from a legally qualified health
care provider attesting to the merit of the plaintiff's
alegations. In addition, § 538.225.5 mandates that such
affidavit shall be filed no later than 90 days after the
filing of the petition unless the court, for good cause
shown, orders that such time be extended for a period of
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time not to exceed an additional 90 days. As a sanction
for noncompliance, § 538.225.6 provides for mandatory
dismissal, stating that if the plaintiff or his attorney fails
to file such affidavit the court shall, upon motion of any
party, dismiss the action against such moving party
without prejudice.

Civil Procedure > Pleading & Practice > Defenses,
Demurrers & Objections > Motions to Dismiss

Civil Procedure > Appeals > Standards of Review > De
Novo Review

[HN2] A trial court's grant of a motion to dismiss is
reviewed de novo.

Civil Procedure > Appeals > Standards of Review > De
Novo Review

Governments > Legidation > | nterpretation

[HN3] Matters of statutory interpretation and whether a
statute applies to a given set of facts are also reviewed de
Novo.

Civil Procedure > Appeals > Briefs

[HN4] Failure to cite relevant legal authority in support
of a point or to explain the falure to do so preserves
nothing for review.

Governments > Legidlation > Effect & Operation >
Operability

Torts > Malpractice & Professional Liability >
Healthcare Providers

[HN5] Mo. Rev. Sat. § 538.305 (Cum. Supp. 2005)
provides that the 2005 amendments to Mo. Rev. Sat. §
538.225 apply to all causes of action filed after August
28, 2005.

Civil Procedure > Dismissals > Voluntary Dismissals >
Notices > Dismissals Without Prejudice

[HN6] A voluntary dismissal without prejudice renders
the cause of action a nullity; it is treated as never having
been filed.

Civil Procedure > Dismissals > Voluntary Dismissals >
Notices > Dismissals Without Prejudice

Civil Procedure > Pretrial Judgments > Nonsuits >
Voluntary Nonsuits

Governments > Legislation > Statutes of Limitations >

Extension & Revival

[HN7] Mo. Rev. Sat. § 516.230 (2000) extends the time
to commence a new action one year after a plaintiff
suffers a nonsuit. A voluntary dismissal without prejudice
is a species of nonsuit under § 516.230.

Constitutional Law > Congressional Duties & Powers >
Ex Post Facto Clause & Bills of Attainder > Ex Post
Facto Clause > General Overview

Governments > Legidation > Effect & Operation >
Retrospective Operation

[HN8] The term "ex post facto law" as used in the
Missouri and Federal Congtitutions only applies to
criminal legislation. In addition to prohibiting ex post
facto laws, Mo. Congt. art. |, § 13 aso prohibits the
enactment of alaw retrospective in its operation. A law is
retrospective in operation if it impairs vested rights or
imposes new obligations, duties, or disabilities with
respect to past transactions. Procedural statutes that do
not affect the rights or duties giving rise to the cause of
action but instead provide the method for enforcing rights
may be applied retrospectively without violating the ban
on retrospective laws.

Governments > Legislation > Effect & Operation >
Retrospective Operation

Torts > Malpractice & Professional Liability >
Healthcare Providers

[HN9] The mandatory dismissal provision added to Mo.
Rev. Stat. § 538.225 (Cum. Supp. 2005) does not affect
the rights or duties giving rise to a malpractice action, but
rather sets forth the pre-trial procedure for cases where
the plaintiff fails to timely file a sufficient health care
affidavit. Section 538.225 enacts a procedure; it intends
no change in Missouri's substantive medical malpractice
law. As such, the amended 8§ 538.225 is procedural and
therefore does not violate the ban on retrospective laws
when applied to a previoudly filed action.

Governments > Legislation > I nterpretation

[HN10] The primary rule of statutory interpretation is to
ascertain the legislature's intent by giving effect to the
plain and ordinary meaning of the statute's language.
When the statute's language is clear and unambiguous,
thereis no room for statutory construction.

Civil Procedure > Dismissals > I nvoluntary Dismissals
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> Moations

Torts > Malpractice & Professional Liability >
Healthcare Providers

[HN11] The language of Mo. Rev. Stat. § 538.225.6
(Cum. Supp. 2005) is clear and unambiguous and
mandates that if a party files a motion to dismiss for
falure to file a health care affidavit, and a statutorily
adequate health care affidavit has not been timely filed,
the trial court must dismiss the complaint without
prejudice.

Civil Procedure > Dismissals > General Overview
[HN12] See Mo. Sup. Ct. R. 67.01.

Civil Procedure > Dismissals > General Overview
[HN13] Based on the plain language of Mo. Sup. Ct. R.
67.01, where the trial court dismisses a lawsuit without
prejudice, a party is permitted to bring another civil
action for the same cause only if the civil action is not
otherwise barred.

COUNSEL: James E. Bowles, Piedmont, MO, for
appellants.

Eric D. Martin, St. Louis, MO, for respondent.

JUDGES: Patricia L. Cohen, Judge. Sherri B. Sullivan,
P.J., Concurs. Robert G. Dowd, Jr., J., Concurs.

OPINION BY: PatriciaL. Cohen

OPINION

Introduction

Husband and wife, Randy L. White and Tammie Sue
White ("Plaintiffs'), appea from the judgment of the
Circuit Court of Jefferson County dismissing their
medical malpractice action against Dr. Manzoor Tariq
("Defendant"). The trial court dismissed Plaintiffs action
without prejudice on the grounds that Plaintiffs failed to
timely file a health care affidavit as required by Section
538.225 RSMo (Cum. Supp. 2005). Plaintiffs contend that
the trial court erred when it applied the 2005 amended
version of Section 538.225 because: (1) their original
petition was filed in August 2000, and the 2005
amendments to Section 538.225 therefore constitute an ex
post facto law; (2) the dismissal did not advance Section

538.225's purpose to protect the public and litigants from
groundless malpractice claims, and (3) the dismissal
amounts to an improper dismissal "with prejudice.” We
affirm.

Background

Plaintiffs [*2] filed their origina medica
malpractice action against Defendant on August 18,
2000. In their petition, Plaintiffs sought damages for
injuries caused by Defendant's alleged negligence in
rendering health care services to Randy White during a
surgical procedure performed on August 24, 1998. On
November 26, 2006, Plaintiffs voluntarily dismissed the
action without prejudice. On November 19, 2007, within
the one-year "savings' period provided by Section
516.230 RSMo (2000), Plaintiffs filed a new petition
against Defendant containing nearly identical allegations
as the 2000 petition.

On June 6, 2008, more than 180 days after filing
their 2007 petition, Plaintiffs submitted a health care
affidavit with the trial court in an attempt to comply with
Section 538.225. [HN1] Section 538.225.1 requires a
plaintiff or plaintiff's attorney to file an affidavit with the
trial court stating that he or she has obtained a written
opinion from a legaly qualified health care provider
attesting to the merit of the plaintiff's alegations. In
addition, Section 538.225.5 mandates that "[sluch
affidavit shall be filed no later than ninety days after the
filing of the petition unless the court, for good cause [*3]
shown, orders that such time be extended for a period of
time not to exceed an additional ninety days" As a
sanction for non-compliance, Section 538.225.6 provides
for mandatory dismissal, stating that "[i]f the plaintiff or
his attorney fails to file such affidavit the court shall,
upon motion of any party, dismiss the action against such
moving party without prejudice.” (emphasis added). 1

1  Prior to the 2005 amendments to Section
538.225, dismissa was not mandatory and
Section 538.225.5 RSMo (2000) provided: "[i]f
the plaintiff or his attorney fails to file such
affidavit the court may, upon mation of any party,
dismiss the action against such moving party
without prejudice.” (emphasis added).

On the same day Plaintiffs submitted their health
care affidavit, Defendant moved to dismiss on the
grounds that Plaintiffs affidavit was not timely filed
within the maximum 180-day time period provided by
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Section 538.225.5. After a hearing, the trial court agreed
that Plaintiffs health care affidavit was untimely and
entered its judgment dismissing the action "without
prejudice.” Plaintiffs appeal. 2

2 A trid court's judgment dismissing an action
without prejudice under Section 538.225 [*4] is
final and appealable. Mahoney v. Doerhoff
Surgical Services, Inc., 807 SW.2d 503, 506 (Mo.
banc 1991).

Standard of Review

[HN2] A tria court's grant of a motion to dismissis
reviewed de novo. Crocker v. Crocker, 261 SW.3d 724,
726 (Mo.App.W.D. 2008). [HN3] Matters of statutory
interpretation and whether a statute applies to a given set
of facts are also reviewed de novo. Boggs ex rel. Boggs v.
Lay, 164 SW.3d 4, 23 (Mo.App.E.D. 2005).

Discussion

In their first point, Plaintiffs argue that the trial court
erred in dismissing their lawsuit pursuant to Section
538.225, as amended in 2005. Plaintiffs contend that the
trial court was required to apply the version of Section
538.225 that was effective when they filed their first
lawsuit in 2000. More specifically, Plaintiffs assert that
applying the 2005 amended version of Section 538.225
"would amount to changing the ground rules during the
time of the pendency of this action and basically would
make this an ex post facto law." Besides these bare
assertions, however, Plaintiffs fail to provide further
analysis or cite to any legal authority in the argument
section of their brief. [HN4] Failure to cite relevant legal
authority in support of a point or [*5] to explain the
failure to do so preserves nothing for review. Washington
v. Blackburn, 286 SW.3d 818, 821 (Mo.App.E.D. 2009).
Nevertheless, reviewing this point ex gratia, we find that
Plaintiffs argument is without merit.

First, the tria court properly applied the 2005
amendments to Section 538.225 to Plaintiffs 2007
petition. [HN5] Section 538.305 provides that the 2005
amendments to Section 538.225 apply "to all causes of
action filed after August 28, 2005." Mo. Rev. Sat. §
538.300 (Cum. Supp. 2005). Although Plaintiffs filed
their original action in 2000, Plaintiffs voluntarily
dismissed that action without prejudice. [HN6] "A
voluntary dismissal without prejudice renders that cause
of action a nullity; it is treated as never having been

filed." Wittman v. Nat'l Supermarkets, Inc., 31 SW.3d
517, 520 (Mo.App.E.D. 2000). Plaintiffs filed their
second action in 2007 pursuant to the "savings" statute of
[HN7] Section 516.230, which extends the time to
"commence a new action" one year after a plaintiff
suffers a "nonsuit.” Mo. Rev. Sat. § 516.230 (2000);
Kirby v. Gaub, 75 SW.3d 916, 918 (Mo.App.SD. 2002)
(voluntary dismissal without prejudice is a "species of
nonsuit" under Section 516.230). [*6] Because Plaintiffs
"new action" was filed after August 28, 2005, the trial
court did not err in applying the 2005 amendments to
Section 538.225.

Second, the 2005 amendments to Section 538.225 do
not constitute an unconstitutional ex post facto law when
applied to this action. As an initial matter, Plaintiffs
argument is inherently flawed because [HN8] the term
"ex post facto law" as used in the State and Federal
Constitutions only applies to criminal legislation. State ex
rel. Jones v. Nolte, 350 Mo. 271, 165 SW.2d 632, 638
(Mo. banc 1942). In addition to prohibiting ex post facto
laws, Article 1, Section 13 of the Missouri Constitution
aso prohibits the enactment of alaw "retrospective in its
operation." A law is retrospective in operation if it
impairs vested rights or imposes new obligations, duties,
or disabilities with respect to past transactions. Hess v.
Chase Manhattan Bank, USA, N.A., 220 SW.3d 758, 769
(Mo. banc 2007). Procedura statutes that do not affect
the rights or duties giving rise to the cause of action but
instead provide the method for enforcing rights may be
applied retrospectively without violating the ban on
retrospective laws. Id.

[HN9] The mandatory dismissal provision added to
[*7] Section 538.225 does not affect the rights or duties
giving rise to Plaintiffs malpractice action, but rather sets
forth the pre-trial procedure for cases where the plaintiff
fails to timely file a sufficient health care affidavit. See
Mahoney, 807 SW.2d at 508 (" § 538.225 enacts a
procedure . . . [i]t intends no change in our substantive
medical malpractice law.") (emphasis in the original). As
such, the amended Section 538.225 is procedural and
therefore did not violate the ban on retrospective laws
when applied to Plaintiffs action. Point denied.

In their second point, Plaintiffs assert that the trial
court erred because dismissal in this case did not further
the legidature's objective in enacting Section 538.225.
Plaintiffs cite Missouri case law stating that the purpose
of Section 538.225's health care affidavit requirement is
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to protect the public and litigants from groundless
malpractice claims and secure the continued integrity of
the health care system. See id. at 507 (assessing the
congtitutionality of Section 538.225). Plaintiffs argue that
although their hedlth care affidavit was filed out of time,
there was no adverse impact on the integrity of the health
care system [*8] and therefore the dismissal provision in
Section 538.225.6 should not apply in this case. Plaintiffs
argument improperly ignores the plain language of
Section 538.225.6. [HN10] The primary rule of statutory
interpretation is to ascertain the legidature's intent by
giving effect to the plain and ordinary meaning of the
statute's language. SSM Health Care &. Louis v.
Schneider, 229 SW.3d 279, 281 (Mo.App.E.D. 2007).
When the statute's language is clear and unambiguous,
there is no room for statutory construction. Id.

[HN11] The language of Section 538.225.6 is clear
and unambiguous and mandates that "if a party files a
motion to dismiss for failure to file a health care affidavit,
and a statutorily adequate health care affidavit has not
been timely filed, the tria court must dismiss the
complaint without prejudice.” 1d. Here, there is no
dispute that Plaintiffs failed to submit their health care
affidavit within 180 days after filing their petition. Thus,
Section 538.225.6 applied to their 2007 lawsuit and, upon
Defendant's motion, the trial court was required to
dismiss Plaintiffs action without prejudice. Point denied.

In their third point, Plaintiffs contend that because
the limitations period [*9] to file anew suit has allegedly

expired, the trial court's dismissal, even though
designated as "without prejudice”, amounts to a dismissal
"with prejudice” which is not permissible under Section
538.225. Rule 67.01 expressly states that [HN12] "[a]
dismissal without prejudice permits the party to bring
another civil action for the same cause, unless the civil
action is otherwise barred." (emphasis added). [HN13]
Based on the plain language of Rule 67.01, where thetria
court dismisses a lawsuit without prejudice, a party is
permitted to bring ancther civil action for the same cause
only if the civil action is not otherwise barred. See, e.g.,
Kesterson v. State Farm Fire & Cas. Co., 242 SW.3d
712, 717 (Mo. banc 2008) ("Notwithstanding a dismissal
‘without prejudice,’ the common law doctrine of claim
preclusion may present an instance where the civil action
is 'otherwise barred."). Here, even though Plaintiffs
action may be "otherwise barred" by the statute of
limitations, the trial court did not err in dismissing the
action "without prejudice”, as it was required to do under
Section 538.225. Point denied.

Conclusion
Thetrial court's judgment is affirmed.
Patricia L. Cohen, Judge
Sherri B. Sullivan, [*10] P.J., Concurs

Robert G. Dowd, Jr., J., Concurs
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